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Unity is strength…when 
there is teamwork and 
collaboration, wonderful 
things can be achieved.
                                                                  

Mattie Stepanek
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Cost-of-Living Adjustments 
(COLAs) Allocated to the 
“Marital Portion” of a 
Pension May be Subject to 
Equitable Division

Tspeaking engagements is always 
-

and into something more practical – such 
as the practitioner’s everyday caseload. 
This article is no different, and focuses 
on how a family law practitioner might 

-

-

-

• Identify early on, in each case, whether 

trial order; and

properly implemented through the prop-
erty division order, if assignment of the 

out in your daily practice, let’s review a 

Kentucky Court of Appeals case on 
point.

What is a COLA?

ensure that a pensioner’s purchasing 
power remains the same no matter how 
long he or she may live, and how quickly 
prices might rise. 

Brown and the Inclusion of COLAs in 
the Marital Estate

marital property, there is general 

parcel of the pension. After all, a plan's 

marital property to the extent any portion 
of the pension is considered marital. 

continues when calculating a pension’s 

is premised upon any increase in the 

that is not a direct result of the efforts 
of the employee after the divorce would 

and at the same time to all retirees under 
a given plan, it is easy to determine that 

performance or efforts of the employee. 

The recent Kentucky Court of Appeals 
decision Brown v. Brown

Brown decision arose from a trial court 
order directing simply that “the marital 

later, Wife pursued an order of division 

division of the pension earned during 
the marriage, along with a proportional 

the marriage. 

Wife’s proposed order was equivalent 

decree, in 
contradiction to 
Kentucky law. 
The trial court 
disagreed with 

d e t e r m i n e d 
Wife was 
entitled to 
the portion of 

corresponded 
to her share 
of the marital 
portion of the pension.

contention, and after thorough review 

National Ass'n of Retired Fed. Emp. 
v. Horner

the amount of the payments in real

the payment." Hong-Yee Chiu v. United
States aff’d in 
part, rev’d in part sub nom. Chiu v. United 
States

of the current annuity." Horner

[. . .]

retirement is not tantamount to awarding 

of the marital property, is necessary 
to ensure that the value of her marital 

[Wife’s] portion of the payout would 
actually devalue her marital interest and 

percentage of the marital portion than 
[Wife] in direct contravention of the 
dissolution decree.

Why Should I Consider COLAs in My 
Daily Practice?

In many government-sponsored plans, 

the actual accrued pension itself. This 
is true with many state government 

Brown

for their retirees. 

division of the pension can have a 
profoundly devastating effect on the 

an example, which I’ve updated over 
the years to keep up with the Consumer 

scenario with perfection. For purposes of 

CPI, and are compounded annually. 

were neither negotiated nor expressly 
allocated in the parties’ agreement, and 
that the non-employee spouse was not 

An employee divorced and retired in 

month. Because the entire pension 

was earned during the marriage, her 

receiving $1,139 a month, while her 

$500 a month.

As you can see, we are not talking 
chump change. 

As for the other side of the coin, keep 

those employees who do not participate 
in Social Security (such as with Kentucky 

likely to have no other retirement income 

How Should I Treat COLAs in My Daily 
Practice?

you must next determine whether such 

is generally a matter of state domestic 

Admittedly, under Brown, in Kentucky 

in mind, however, Brown was limited 
to the context of a federal pension 

in the context of the immediate offset 
method, and resulting net present 

When dealing with a plan that provides 

in the parties’ agreement or trial order, 
you must next determine how to draft 
an appropriate property division order, if 

approach. 

and this may inadvertently deprive the 
non-employee spouse of his or her 

dealing with government-sponsored 

awards. Also, federal plans have tricky 
default rules (which I affectionately 

certain language. For instance, with 

expressly stated to the contrary.

marital asset. Always account for any 

allocate them. Then make sure when 
dividing the pension via deferred 

property division order.

Eileen Zell is the founder of The Law Office of J. Ei-
leen Zell, PLLC, also known as “EZ QDRO LAW”, a 
solo practitioner law firm focused on the apportion-
ment of retirement assets in domestic relations cas-
es.  She is licensed in Kentucky and Ohio.

COLAs are the Real Thing! 
J. Eileen Zell




